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Presentation Goals California Water Law

Educate participants conc

appropriative water rights, including the d
of entire and partial interests for conservati m Appropriative watet ri
purposes.

g

~ . . m Riparian water rights

Discuss the use of donated water rights to further
rvation values, including transactional issues and
atives. m Beneficial use

m Groundwater rights

Inform patticipants of efforts to tesolve legal ® Public Trust Doctrine
questions about the deductibility of donated water ® Property

right: ® Environmental law

m Federal water law authorities

m Hydropower development




Water Law in the Watershed

Background

donate an appropriative water right for a tax
deduction?” — Hu Johnson — founder of the Trust for
Public Land, former California Resources Agency
Entire Interest or
Three partial interest deductions:
1. Contributio remainder interest in a personal residence or
farm;

ntribution of an undivided portion of the taxpayer's entire interest

A qualified conservation contribution.

Revenue Ruling Focus: Entire Interest

u Threshold Question #1: A gift of taxpayet’s entire
est in an Appropriative Water Right to an

organization d bed in 8§ 170(c) qualifies for a
chatitable deduction under § 170(a).

= For example, a taxpayer owns the right to divert two
cubic feet per second of water from a stream for
taxpayer’s use. Taxpayer makes a gift of this water

ight to an organization desctibed in § 170(c). This

quahne\ as a charitable deduction under 8 170(a).

TU Tax and Water Legal Team

WNEIM N ED]

Entire and Partial Interests

m A partial inter

of less than th

right and interest that the donor has in the property to a

permissible donee, the issue of a partial interest does

not arise.

If a donor retains some right ot interest or control over

donated propetty, there is potential the deduction will
wed because the donee only received a partial

Donated Entire Interest: National Precedent

Thursday, August 17, 2017, a formal
ceremony brought Trout Unlimited, Kin
Gold, Inc., and the Rocky Mountain Elk
Foundanon together to celebrate two
conservation transaction that included:

(1) a donated conservation easement on the fee
interest from Kinross to RMEF; and

(2) an outright donation of the Jardine Mine
water right from Kinross to TU.




Donated Entire Interest: National Precedent

g ‘* § © Colared EIGPS Locatons
¢ %‘;\
RMEF

MINERAL HILL BEAR CREEK
CONSERVATION EASEMENT
EXHIBITS
Park Coury, Montana

Donated Entire Interest: National Precedent

LEGEND.

Yellowstone National Park

Donated Entire Interest: National Precedent

Donated Entire Interest: National Precedent

hardt, Deputy

llock (MT); U.S. S

Donated Entire Interest: National Precedent Donated Entire Interest: National Precedent

The conclusions of the Water Rights Due Diligenc

idence supported protection of the Pine Creek
ght with up to 2.5 cfs of consumptive use from April 1 - August 31,

om Septembx 31, with a volume o

2.Bear Creck Water Right #1: Evidence supported protection of Bear Creek’s
f consumptive use with a volume of 1,079 ac .

ation of the donation was based on the aggregate total of

approximately 8,828 acre-feet of protected volume, or approximately

billion gallons of water.

Park County, MT. Blue circles are historic points of diversions, red lines

Map of the project area at Jardine, MT at Mineral Hil,
ine west of Bear Creek, and power plant location red Grele. Propased

Figwe 1
are ditch locations. The Bear Creek Ditch (Biglow Chapman Ditch

protected reach is green line. Source: UISGS Gardiner Quadrangle (1




Legal Focus: Narrow Scope

he Request does not concern a gift of either:

B 2 remainder inferest in an appropriative water
under L.R.C. 8 170(f)(3)(B)(i) or

ma (///a////m’ conservation contribution of the qualified real
st in an appropriative water right to a
nization given exclusively for
consetvation putposes in perpetuity under LR.C. §
170(f)(3)(B)(iii) and LR.C. § 170(h).

m The Request does not concern gifts of riparian
rights or groundwater rights.

Legal Focus: L.R.C. § 170(f)(3)(B) (ii

Scenario: Owner owns an entire interest in ar
appropriative water right. Owner makes a charitable
contribut an undl\ ided 50% interest in his/her
appropriative water right to an organization described
in LR.C. 8 170(c).

Donor permanently transfers all his/her interest in the
50% undivided interest in the appropriative right to th:
donee.

Owner ma ns and retains an unencumbered intetest
in the remaining 50% interest in his/her approptiative
water right.

Deductible.

Permanent: Fractional Use Agreements

n the water right owner must
pcmmnentl wlmqurl a fractional or partial interest in an
appropriative water right.

Fractional U greements can be considered an lutionary
6 are permanent Forbearance Agreements.
>th cash and donative

of a partial right can be

structured for:
full temporal and limited quantity, e.g. April 1 - October 15 and
o of the total i

. August 1 - October 15

limited temporal use and limited quantity, e.g. August 1 - October 15
for 25% of the total water diversion.

Revenue Ruling Focus: Partial Interest

= Question #2: A gift of an undivided portion of a taxpaye:
entire interest in an Appropriative Water Right to an
organization described in 8§17 )(c) qualifies for a charitable
deduction under 8 (a).
For example, a tas
feet per second of wat
ayer makes a ¢ 3 y percent undi
scribedin 8§ 1
d a fraction or percen
every inte ght owned by the taxpay
pmpcm‘ The m\pm er has not retained any ri
an insubstantial right, in the property conveyed. This
qualifies as a chatitable deduction under § 17

Temporary: Forbearance Agreement

Simply a contract between a I swner/water user and a local land trust or

from withdrawing

ater. Th: s dow v wate: du ng the
wetter or higher-flow s s b
the dry season when flow

Forb re not permanent. The_\' typically extend for a term
of years ag :d to b\ the parties.

Non-deductible.

L.R.C. 8 170(h): Qualified Conservati
Contribution

The L.R.S. provides income tax and estate t
deductions for a qualified conservation
contribution:

® of a qualified real property interest;

= to a qualified organization; and

= donated exclusively for consetvation purpc




I.R.C. § 170(h)(2): Easement must be
a Qualified Real Property Interest

State Defined Property Right

m Conservation easements are negotiated,

A gualified real property interest is any of the following voluntary agreements to permanently restrict an

interests in real property: otherwise full right of future, potential uses of the

The entire interest of the donor other than real property interest, ¢.g. SUdeIS}OH»

qualified mineral interest; commercial development, etc., enforceable
A remainder interest; and under state law.
A restriction (granted in perpetuity) on the use
which may be made of the real property.

Limitations on the Real 1983 National Audubon Society v.
Property Interest in a Water Superior Court (California)
Right
m Reasonable and beneficial use
m Water Quality
m Endangered Species Act (“ESA”)

m Public Trust Doctrine

I.R.C. 8 170(h)(3): Easement must be I.R.C. § 170(h)(4)-(5): Easement
given to a qualified organization must be donated exclusively for

m A qualified conservation contribution of the "conservation PUfPOSCS"
qualified real property interest in an
appropriative water right must be permanently
dedicated to either:
= A government unit or
= A publicly supported 501(c)(3) charitable
:”'ﬂ.ﬂlzﬂﬂ()ﬂ or

u Both




Perpetuity

m The conservation purpose must be protected in
petpetuity.

LR.C. 8 170(h)(4)(A)(i): Outdoor
Recreation or Education

m The preservation of a water area for the use of
the public for boating or fishing is a
consetrvation purpose.

The preservation of a /and area [or an instream
appropriative right, e.g. river| will not meet the
consetrvation purposes test unless the recteation
ot education is for the substantial and regular
use of the general public.

LR.C. 8 170(h)(4)(A)(ii): Relatively
Natural Habitat/Protection of
Environmental System
protection of a relatively natural habitat of fish is a

ation putp:

Sig ant hal
habitats

The donated prop: st c ibute to th
a local, state, or natio park or other conservatio
repr atic ec tem.

LR.C. 8 170(h)(4)(A)(iii): Preservation of
Open Space

m The preservation of open space (including
farmland or forest land) qualifies where such
preservation is

m (I) for the scenic enjoyment of the enjoyment of
the public, or

m (IT) pursuant to a cleatly delineated Federal,
State, or local governmental conservation policy,
and will yield a significant public benefit.




LR.C. 8 170(h)(4)(A)(iii)(I): Scenic
Enjoyment

m The p vation of open space for the scenic
enjoyment of the public is a conservation purpo

Preservation may be for scenic enjoyment if
dcvelopment W ould i impair the sccmc chamctm of the

njoyed. /)'0/// a road,

r transportation way utilized by the public.

Regional mnons require flexibility in the application
of tlm scenic yment test, which balances and
evaluates different scenic factors.

Drafting Guidance: Permanent

Forbearance Agreements

m Separate real property interest.
® Permanent Term.
Fraction or percentage of each and every substantial
interes
No Retainer Substantial Interest.
Right of possession, dominion and control.
Time of accrual of right of deduction
Perpetual Nature of Appropriative Water Right.
Retained Uses of W i
Deductible

LR.C. 8 170(h)(4)(A)(iii)(II): Pursuant to
Governmental Conservation Policy

m The preservation of open space pursuant to
clearly delineated governmental con
policy that states it is in the public interest to
preserve a certain type of property is a
conservation purpose.

Distinctions Between Permanent
Forbearance Agreements and
Conservation Easements

® Exclusive focus on gift of the real property interest pursuant to
state law, me: asured as the fractional reduction of the full right of
diversion, at the time of the

rsion in perpetuity is an
ually be taken on by private, non-

TU Resources #1

= Model Seasonal Use Agreements: TU has west w:
split season lease examples and continues to refine a
multi-state Model Permanent Forbearance
Agreement for permanent forbearance and n
diversion of a water right for instream use for
typically--just the second half of an irrigation
when low stream flows are most critical. TU can
together to advance the familiarity and use of
temporary and permanent seasonal use agreements by
conservation professionals.




TU Resources #2

m Tax Deductible Donative Transactions: TU
can coordinate and provide appropriate
assistance to consetvation professionals and/ot
water right donors so as to promote use of
federal tax deductions to incentivize water right

donations. Together, TU can partner to expand

capacity to generate conservation transaction
leads - easements, fee simple, temporary lease,
donation.

“Tax Incentives to Enhance
Stream Flow”

Tom Hicks, of counsel
TU Western Water Project
Instream Tax Incentives Project
415.309.2098
tdh@tombhickslaw.com



